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The comments and answers filed in opposition to the proposed transactions suffer from a
fundamental misconception of the issues before the Department in this proceeding. They
essentially argue a hypothetical question, i.e., whether the transactions are in the public interest
under a de facto and de jure open skies regime. Unfortunately, that is not the issue before the
Department.

The issue before the Department is whether approval of the transactions, including the
grant of antitrust immunity, together with an open skies regime not otherwise obtainable for the
United States, is in the public interest.

In order to make that determination, the Department must first assess the benefits of an
open skies regime. In light of the well-recognized problems of achieving de facto open entry at
Heathrow, the Department should begin its analysis by assessing the benefits of open skies in all

other contexts. Those include the immensely valuable benefits to be obtained from open skies

December 21, 2001



Reply of Federal Express
Page 2 of 4

for all-cargo transportation, as well as the benefits of open skies on operations of other airports
such as Gatwick. For example, it is of no benefit to the Department to assess (as the Department
of Justice does) Gatwick as a competitive alternative under Bermuda 2’s rules as opposed to
assessing Gatwick as a competitive alternative under an open skies regime. Only after these
analyses are completed can the Department determine what remedies are required, if any, to
ensure that the approval of the transaction is in the public interest. Here again, the test is not
what remedies are required to achieve a hypothetically de facto open entry regime at Heathrow,
because that may well be impossible. Even the United States has capacity-constrained airports.
Rather, the appropriate test for the Department is what remedies, when applied to Heathrow,
create public benefits which, when quantified and added to the other public interest benefits,
outweigh any potential adverse effect on the public interest. That is the test before the
Department.

FedEx is particularly concerned that none of the parties, including the Department of
Justice, have fully addressed the immensely valuable benefits of open skies to U.S. shippers and
exporters. ' An open skies agreement will reduce costs and increase flexibility for U.S. shippers
by removing regulatory impediments to efficient air express/cargo routings. As previously

discussed, all-cargo operators require open fifth-freedom rights, broad route flexibility, and

! Continental’s answer for example is misleading, in that it states that “[t]he only benefit” will be opening

access to Heathrow and Gatwick. Answer and Supplemental Comments of Continental at 20 (Dec. 17, 2001).
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unrestricted change-of-gauge rights to construct the most economical routing for their aircraft.
These rights would enable them to maximize aircraft usage and minimize aircraft movements.
The enclosed statement of Frederick W. Smith, Chairman, President and CEO of FedEx
Corporation, before the Senate Judiciary Committee discusses the importance of open skies to
U.S. shippers and exporters. Exhibit 1. These benefits are also fully described in our November
2,2001 answer to the American Airlines/British Airways applications at pages 9-10 (including

exhibits), and in our November 9, 2001 reply in that docket at pages 2-3 and note 2.

More efficient air express/cargo service between the United States and the United
Kingdom would generate benefits and create jobs in all sectors of the U.S. economy.> Open
skies agreements with other countries have created U.S. jobs because U.S. exporters gained
access to the highest quality and lowest cost air express/cargo networks that distribute U.S.-
manufactured products in foreign markets. In addition, U.S. businesses rely on global air express
networks to decrease their expenses and to increase their efficiency by using just-in-time
inventory management programs. In total, the absence of open skies means that U.S. businesses

cannot operate at their optimal levels.

2 Reply of Federal Express Corporation to Joint Applications, 2001-10387-134 at 2 (November 9, 2001).
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Accordingly, Federal Express urges the Department to act quickly on the applications for
antitrust immunity to ensure that the U.S. economy always enjoys the economic benefits that
would be derived from a comprehensive U.S.-U.K. open skies agreement. In so doing, it should

give full consideration to the value of expanded all-cargo rights between the United States and

| 2eaS3. Corkes

Nancy S. Sparks
Managing Director
FedEx Express

the United Kingdom.




Exhibit 1
to Reply of Federal Express Corporation

Statement for the Senate Judiciary Committee
Regarding the American Airlines/British Airways Alliance

Frederick W. Smith
Chairman, President and CEO
FedEx Corporation

I appreciate the opportunity offer this statement on behalf of FedEx Corporation
and its subsidiary, FedEx Express, about the proposed alliance of British Airways
and American Airlines. At the present time, FedEX’s interest in this alliance is
primarily focused on its unbreakable link to the reform of one of the U.S.’s oldest
air services agreement, the 1978 agreement with the U.K. Commonly known as
“Bermuda II,” this agreement remains one of the most outmoded aviation
agreements to which the U.S. is a party. In order to understand where we are
today, it might be helpful to see this agreement in its historic context.

It begins in 1994, in the midst of World War II. The venerable DC-3 is the
mainstay of the U.S. airline industry. The first military jet aircraft have only
recently taken to the skies, and the inaugural flights of the first commercially
successful jet aircraft — the DC-8 and the 707 - are still 15 years away. This is
what the world looked like when delegates met in Chicago to develop a framework
for facilitating international passenger transportation.

It should come as no surprise then that the 1944 Chicago Convention, and the
subsequent bilateral agreements framed by national governments to facilitate point-
to-point passenger transportation, continue to inhibit the development of efficient,
world-wide, hub-and-spoke networks utilized today by all-cargo carriers for the
rapid movement of high-value goods. The Convention’s framers could never have
dreamed that one day hundreds of wide-bodied jets would crisscross the skies each
day, carrying millions of tons of cargo over thousands of miles.

Bermuda II continues these types of restrictions, allowing bilateral services but
hamstringing today’s all cargo networks with its restrictions on traffic rights
beyond the U.K. For all-cargo services unlike for combination, the transatlantic
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rights were liberalized in 1980, but the restrictions on U.S. third-country traffic
rights that impact today’s cargo network remain to this day.

Meanwhile, on April 17, 1973, however, Federal Express revolutionized all-cargo
services by introducing the first integrated air/ground express operations. On that
first night, our 389 employees delivered 186 packages to 25 U.S. cities using 14
Falcon jets. Today, FedEx Express is one of six independent operating companies
that make up FedEx Corporation. Collectively, our more than 215,000 employees
and contractors deliver nearly 5 million shipments every business day to 211
countries. We operate 662 aircraft, the largest all-cargo fleet in the world and
second largest overall. In 24 hours, those aircraft travel more than 450,000 miles,
a distance of about 17 trips around the equator.

As a leader in the aviation industry, it might be useful to examine what has allowed
FedEx to grow from 186 packages a night to 5 million, or from 14 aircraft to 662,
or from 389 employees to more than 215,000 employees and contractors. The
answer is in two parts.

First, we have followed the advice enunciated by Walt Kelly’s great comic strip
character, Pogo: “If you want to be a great leader, find a big parade and run in
front of it.” Since its inception, our company and our industry have been doing
exactly that. We have been running in front of the parade of four powerful trends
shaping the world economy: (1) the increase in high-tech and high-value-added
products as a percentage of all economic activity; (2) globalization; (3) fast-cycle
logistics; and (4) electronic commerce.

The second, and equally important, part of the answer to the question of FedEx’s
phenomenal growth is deregulation. Had the U.S. Congress not had the good sense
and foresight to deregulate both domestic aviation and trucking, the express
industry would never have grown to be the engine of world trade that it is today.
More importantly, the U.S. economy would have been deprived of the benefits
provided by our industry. For example, in 1977, prior to deregulation, the United
States spent approximately 17% of its GDP on logistics. Today, that figure has
fallen to 10%. That seven percentage points of GDP productivity increase since
1977 undoubtedly contributed to all of the social improvements this country has
enjoyed over those 25-odd years, including improved Medicare and Social Security
benefits. Absent deregulation, those improvements would not and could not have
taken place.
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As a direct result of the United States’ successful Open Skies policy, much
progress has also been made over the past decade in the struggle to achieve similar
deregulation of international air cargo transportation. Indeed, the U.S. has now
negotiated more than fifty Open Skies agreements in every region of the world.
The U.S.-U.K. agreement remains an unfortunate exception to that trend.

Today, more than 50 years after the Chicago Convention, global aviation has
undergone a radical transformation, yet the ability of U.S. all-cargo carriers to
respond to the needs of shippers and consumers continues to be hampered by
restrictive bilaterals such as the Bermuda II agreement. Its restrictions on beyond
traffic rights, change of gauge and routing flexibility makes it a formidable
obstacle to the efficient operation of US express operations serving the U.K.

Reviewing that “big parade”: those same four macroeconomic forces - (1) high-
tech and high-value-added products, (2) globalization, (3) fast-cycle logistics, and
(4) electronic commerce — keep marching along. While goods moved by air
account for less than 2% of all tonnage moved in international trade, they now
represent over 40% of its value. As recently as 1970, international trade accounted
for only 10% of U.S. GDP. In 2000, it was approximately 25%. That means about
a quarter of every dollar produced by our economy is now related to international
trade, and this figure will increase in coming years. McKenzie and Company
estimates that today, a little over 20% of all manufactured goods are moved across
borders, but by 2025, that number may be in excess of 80%.

The current aviation bilateral system, originally designed for point-to-point
passenger operations, continues to be used as a sword-and-shield by the U.K.
government on behalf of its carriers to resist meeting true market demands in the
express and cargo markets. This forces both U.S. and U.K. exporters and
importers of goods by air to accept less efficient, less desirable services.
Numerous independent studies around the world have verified this finding in
economies with restrictive international aviation regimes.

We at FedEx strongly believe that all-cargo services are commerce-enablers and
should be fully and fairly liberalized, whether in conjunction with or separately
from combination services. In that regard, we applaud the U.S. Government’s
successful efforts to include 7™ freedom rights for all-cargo carriers in its recent
Open Skies bilaterals such as the recent agreement with France.
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It is important to remember that the cargo business is not bilateral in nature, so the
very foundation of a bilateral aviation treaty is at odds with the flow of goods
around the world. In the same vein, the 5™ and 6™ freedom rights should be treated
exactly the same, which was the original interpretation in the 1944 Chicago
Conference. Because this has not been the case, British carriers now enjoy a
competitive advantage over U.S. carriers based purely on the geography of their
home countries. Accordingly, we urge the U.S. Government, in negotiating with
countries around the world, to require as a matter of course direct equality of 6™
freedom rights to 5" freedom rights, at least as applied to all-cargo operations.
This can best be achieved by an open skies agreement with no limitation on fifth
freedom operations.

The U.S. Government must also strive to ensure that rights granted U.S. carriers
under our bilaterals, including our Open Skies agreements, are fully useable. U.S.
carriers are increasingly confronted with capacity and environmental restrictions at
airports around the world. These de facto restrictions on our operations often
effectively trump our de jure rights under the bilaterals.

Some passenger carriers have attempted to use this concept of “fully-useable rights
to insist that an agreement with the United Kingdom that does not fulfill all their
desires for slots at London’s Heathrow Airport does not achieve true liberalization.
It is important for this Committee to understand that Heathrow is one of three
London airports. While it is historically prized by combination carriers for its
status as a connecting airport, that role is being significantly challenged by the
growth of powerful alliance hubs on the European continent. We should not let the
issue of access to a single airport stop the effort for open skies in this long-
restricted market. Instead we should be pressing our European and British
counterparts to reform the slot trading system in Europe, so that U.S. and other
carriers seeking access to a slot-restricted airport can in fact use self-help to gain
access rather than continuing to rely on governmental intervention. Also, we
should continue to urge an increase in capacity as well as the most effective use of
that capacity at British airports.

FedEx has been actively advocating this position in the U.S. Department of
Transportation proceedings on the alliance, a position that FedEx has put forward
for at least ten years of debate over U.S.-U.K. open skies. This is a great
opportunity to move forward toward open opportunities for all carriers in the
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important transatlantic corridor linking the U.S. and the U.K. We should not let jt
slip away.
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